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Caveats

Discussions of
• Laws (Lawyers)

• Regulations (more 
Lawyers)

• Policy (even more Lawyers) 

can be dangerous for the Hydraulic Engineer …



NPDES Program
US Environmental Protection Agency US Environmental Protection Agency 
developed and issued regulationsdeveloped and issued regulations

State Natural Resources Agency typically State Natural Resources Agency typically 
delegated authority to implementation and delegated authority to implementation and 
enforcement regulations and issue enforcement regulations and issue permitspermits

Regulates storm water discharges from DOT Regulates storm water discharges from DOT 
owned storm drain systems in designated owned storm drain systems in designated 
jurisdictions jurisdictions 



Regulatory Authority

EPA rules implemented by most statesEPA rules implemented by most states

HOW?HOW?
EPA Regional office where project located EPA Regional office where project located 

OROR
State granted permitting authority by EPAState granted permitting authority by EPA



Laws, regulations, policies
Federal Water Pollution Control ActFederal Water Pollution Control Act

““Clean Water Act” (CWA)Clean Water Act” (CWA)
1972 Amendment1972 Amendment

National Pollutant Discharge Elimination System (NPDES)National Pollutant Discharge Elimination System (NPDES)
Point Source Orientation and PermitsPoint Source Orientation and Permits
Section 305(b) Section 305(b) –– National Water Quality InventoryNational Water Quality Inventory

Impaired WatersImpaired Waters
Report to CongressReport to Congress

1987 Amendment1987 Amendment
NonNon--Point Source Orientation and PermitsPoint Source Orientation and Permits
Phase 1 Phase 1 –– 900 (over 100,000 population) areas (1990)900 (over 100,000 population) areas (1990)
Phase 2 Phase 2 –– smaller systems (1999)smaller systems (1999)

Typically State DOT’s became covered by both NPDES Phase 1 Typically State DOT’s became covered by both NPDES Phase 1 
and Phase 2 (issued “Municipal Permits”)and Phase 2 (issued “Municipal Permits”)



Laws … 
Ninth Circuit CourtNinth Circuit Court

1992 remands rules and regulations back to US EPA1992 remands rules and regulations back to US EPA

PL 106PL 106--246 (July 2000)246 (July 2000)
“TDML Rider” prevented US EPA actions on certain NPDES “TDML Rider” prevented US EPA actions on certain NPDES 
regulationsregulations

National Pollutant Discharge Elimination System National Pollutant Discharge Elimination System -- Regulations Regulations 
for Revision of the Water Pollution Control Program for Revision of the Water Pollution Control Program 
Addressing Storm Water DischargesAddressing Storm Water Discharges

Issued by US EPA in 1999Issued by US EPA in 1999
Phase 2 extended to 10 March 2003Phase 2 extended to 10 March 2003



FHWA
IntermodalIntermodal Surface Transportation Efficiency ActSurface Transportation Efficiency Act

ISTEA enacted 1990ISTEA enacted 1990
LegislationLegislation

Contained a moratorium delaying deadlines of NPDESContained a moratorium delaying deadlines of NPDES
FHWA involvement and support of environmental activitiesFHWA involvement and support of environmental activities

23 CFR (Highways)23 CFR (Highways)
Requires E&SC plan in PS&E for all federal aid funded projectsRequires E&SC plan in PS&E for all federal aid funded projects
Ties into NPDES requirementsTies into NPDES requirements

OtherOther
Water Quality Action PlansWater Quality Action Plans
Use AASHTO guidelines or own more stringent guidelinesUse AASHTO guidelines or own more stringent guidelines
EPA’s documentsEPA’s documents

NPDES Phase II Compliance Assistance GuideNPDES Phase II Compliance Assistance Guide
Guidance Specifying Management of Measures for Sources ofGuidance Specifying Management of Measures for Sources of
NonpointNonpoint Source Pollution in Coastal Waters (CZARA)Source Pollution in Coastal Waters (CZARA)



NPDES Permits

Three categoriesThree categories
Municipal Separate Municipal Separate 
Storm Sewer System Storm Sewer System 
(MS4) (MS4) 
Construction ActivitiesConstruction Activities
Industrial ActivitiesIndustrial Activities



MS4 Permits
According to 40 CFR 122.26(b)(8), “municipal separate storm According to 40 CFR 122.26(b)(8), “municipal separate storm 
sewer means a conveyance or system of conveyances sewer means a conveyance or system of conveyances 
(including roads with drainage systems, municipal streets, catch(including roads with drainage systems, municipal streets, catch
basins, curbs, gutters, ditches, manbasins, curbs, gutters, ditches, man--made channels, or storm made channels, or storm 
drains)drains)::

Owned or operated by aOwned or operated by a StateState, , city, town, borough, county, parish, city, town, borough, county, parish, 
district, association, or other public body (created by or pursudistrict, association, or other public body (created by or pursuant to ant to 
State law)...including special districts under State law such asState law)...including special districts under State law such as a sewer a sewer 
district, flood control district or drainage district, or similadistrict, flood control district or drainage district, or similar entity, or an r entity, or an 
Indian tribe or an authorized Indian tribal organization, or a dIndian tribe or an authorized Indian tribal organization, or a designated esignated 
and approved management agency under section 208 of the Clean Waand approved management agency under section 208 of the Clean Water ter 
Act that discharges into waters of the United States.Act that discharges into waters of the United States.
Designed or used for collecting or conveying storm water;Designed or used for collecting or conveying storm water;
Which is not a combined sewer; andWhich is not a combined sewer; and
Which is not part of a Publicly Owned Treatment Works (POTW) as Which is not part of a Publicly Owned Treatment Works (POTW) as 
defined at 40 CFR 122.2."defined at 40 CFR 122.2."

Source: US EPA, March 2000Source: US EPA, March 2000



Municipal Separate Storm Sewer Permit

Requirements

Implement programs and practices to Implement programs and practices to 
control polluted storm water runoff control polluted storm water runoff 
Design storm water management programDesign storm water management program

Satisfy applicable CWA water quality requirements and Satisfy applicable CWA water quality requirements and 
technology standardstechnology standards
Include development and implementation of best Include development and implementation of best 
management practices (management practices (BMPsBMPs))
Contain measurable goals for six Contain measurable goals for six minimum measuresminimum measures
Include evaluation and reporting effortsInclude evaluation and reporting efforts



Municipal Separate Storm Sewer Permit

“Minimum” Measures

Public education & outreachPublic education & outreach
Public participation & involvementPublic participation & involvement
Illicit discharge detection & eliminationIllicit discharge detection & elimination
Construction site runoff controlConstruction site runoff control
PostPost--construction runoff controlconstruction runoff control
Pollution prevention/good housekeepingPollution prevention/good housekeeping

Apply Best Management Practices for each MeasureApply Best Management Practices for each Measure
Need to Develop Schedule to Achieve MeasuresNeed to Develop Schedule to Achieve Measures



Municipal Separate Storm Sewer Permit

Major Elements

Source IdentificationSource Identification
Inventory of Drainage SystemsInventory of Drainage Systems

Discharge CharacterizationDischarge Characterization
Monitoring and Sampling Monitoring and Sampling 

Management ProgramsManagement Programs
SWM Facilities Inspection & RemediationSWM Facilities Inspection & Remediation
Illicit Discharges ProgramIllicit Discharges Program

Cooperation with local municipalitiesCooperation with local municipalities



Construction Permits

Authorizes storm water discharges Authorizes storm water discharges 
from construction activities tofrom construction activities to

Surface waters of the United StatesSurface waters of the United States
Municipal separate storm sewer system (MS4) Municipal separate storm sewer system (MS4) 
leading to surface waters of the United Statesleading to surface waters of the United States

Distinguishes betweenDistinguishes between
Large construction activityLarge construction activity
Small construction activitySmall construction activity

Does not include routine maintenance performed to 
maintain original line & grade, hydraulic capacity, or 
original site purpose



Construction Permits

USEPA can also require permit for USEPA can also require permit for 
construction activity based onconstruction activity based on

Potential for contribution to excursion of Potential for contribution to excursion of 
water quality standardwater quality standard
SignificantSignificant contribution of pollutants to contribution of pollutants to 
waters of the United Stateswaters of the United States



Construction Permits

Construction Activity Thresholds

Clearing, grading, & excavating resulting in land Clearing, grading, & excavating resulting in land 
disturbancedisturbance
Part of a larger common plan of development or Part of a larger common plan of development or 
sale that will ultimately disturb the sale that will ultimately disturb the threshold areathreshold area

Small Construction ActivitySmall Construction Activity
one (threshold) to five acresone (threshold) to five acres

Large Construction ActivityLarge Construction Activity
five acres (threshold) or greaterfive acres (threshold) or greater



Construction Permits

General Requirements

Notice of Intent (NOI)Notice of Intent (NOI)
Filed to comply with NPDES permit regulationsFiled to comply with NPDES permit regulations

Stormwater Stormwater pollution prevention planpollution prevention plan
Prepared prior to filing NOIPrepared prior to filing NOI
Development and implementation for siteDevelopment and implementation for site
Six elementsSix elements

Notice of Termination (NOT)Notice of Termination (NOT)
Filed when final stabilization of site achievedFiled when final stabilization of site achieved



Construction Permits

Stormwater Pollution Prevention Plan

For each construction projectFor each construction project
Site descriptionSite description

Identify potential sources of pollutionIdentify potential sources of pollution

Controls to reduce pollutantsControls to reduce pollutants
Stormwater Stormwater ManagementManagement
Erosion and Sediment ControlErosion and Sediment Control

InspectionsInspections
MaintenanceMaintenance
SignaturesSignatures
AccessibilityAccessibility



Construction Permits

NOI Construction NOT



Construction Permits

NOI Construction NOT



Construction Permits

NOI Construction NOT
… Murphy’s law is still a factor …



Construction Permits

NOI Construction NOT
Completed construction!



Construction Permits

NOI Construction NOT



Industrial Permits
National technologyNational technology--
based standardsbased standards
Incorporated into Incorporated into 
NPDES permitsNPDES permits
Covers design, Covers design, 
installation, and installation, and 
maintenance of E&SC maintenance of E&SC 
measuresmeasures

Proposed rule: March 2002Proposed rule: March 2002
Final action: March 2004Final action: March 2004



General Permits

Required if Required if ––
Disturbing five acres or moreDisturbing five acres or more
Disturbing less than five acres, but activity is Disturbing less than five acres, but activity is 
part of a larger common development or salepart of a larger common development or sale

ANDAND

StormwaterStormwater will discharge into a MS4 will discharge into a MS4 
or “Waters of the United States.”or “Waters of the United States.”



NPDES Mini-Case Studies 

Municipal Municipal 
Separate Storm Separate Storm 
Sewer System Sewer System 
(MS4) (MS4) 
Construction Construction 
ActivitiesActivities
Industrial Industrial 
ActivitiesActivities

MarylandMaryland

State “X”State “X”



Maryland

Hydraulics UnitHydraulics Unit
Lead groupLead group
Build on other programsBuild on other programs

RegulatorsRegulators
Early coordination Early coordination 
Proactive cooperationProactive cooperation

SupportSupport
ManagementManagement
$$$$$$
StaffStaff

Other municipalitiesOther municipalities
Sharing dataSharing data
InteractiveInteractive

Positive Experience!Positive Experience!



State “X”
Hydraulics UnitHydraulics Unit

Lead groupLead group
Assigned program late in the Assigned program late in the 
regulatory processregulatory process
Updating approachesUpdating approaches

RegulatorsRegulators
No proactive coordinationNo proactive coordination

SupportSupport
very little $$$very little $$$
“double duty” for staff“double duty” for staff

Umm … glad Maryland has a positive experience!Umm … glad Maryland has a positive experience!

Oh no!Oh no!
LawyersLawyers
Interest groupsInterest groups
… more lawyers …… more lawyers …



But Wait!
State “X” already had:State “X” already had:

E & S program E & S program –– for construction & postfor construction & post--construction construction 
activitiesactivities
Winter operations Winter operations –– varied salt & sand loads based on varied salt & sand loads based on 
conditionsconditions
Roadway drainage Roadway drainage –– using lowusing low--impact & nonimpact & non--rigid rigid 
appurtenancesappurtenances
Locations Locations –– of many crossings and drains by inspector & of many crossings and drains by inspector & 
maintenance teamsmaintenance teams

Many times, StateMany times, State DOTsDOTs do not recognize or give themselves credit do not recognize or give themselves credit 
for onfor on--going activities and best management practices that NPDES going activities and best management practices that NPDES 
requires. Thinking “outside the box” can assist in getting properequires. Thinking “outside the box” can assist in getting proper credit r credit 
without requiring additional resources.without requiring additional resources.



Bridge Deck Drainage
Runoff tradeoffsRunoff tradeoffs

Water qualityWater quality
Closed drainage systemsClosed drainage systems
Reducing scupper numbersReducing scupper numbers
Ultra urban “inserts”Ultra urban “inserts”

SafetySafety
Increases in spreadIncreases in spread
Less safety for traveling Less safety for traveling 
publicpublic

In the spirit of thinking “outside the box” - FHWA 
Hydraulic Engineers offer an innovative solution that 
solves both water quality and spread concerns at a 
bridge ….



Back to the Future!
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